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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
---------------------------------------------------------------
 
In re: 
 
IRISH BANK RESOLUTION CORPORATION 
LIMITED (IN SPECIAL LIQUIDATION), 
 
                               Debtor in a foreign proceeding. 
 
---------------------------------------------------------------

x 
: 
:
:
:
:
:
:
: 
x 

 
 
Chapter 15 
 
Case No. 13-12159 (CSS) 
 
Ref. Docket No. 3 
 
 

 
PRELIMINARY OBJECTION TO VERIFIED PETITION UNDER  

CHAPTER 15 FOR RECOGNITION OF A FOREIGN MAIN PROCEEDING 
 

 Burlington Alpha LLC and Burlington Beta LLC (together the “Noteholders”), holders of 

$75 million in principal amount of certain subordinated notes (the “Notes”) issued by Anglo Irish 

Bank Corporation PLC (n/k/a Irish Bank Resolution Corporation Limited (“IBRC”)) under a 

Note Purchase Agreement dated as of September 28, 2005 and governed by the laws of the State 

of New York, hereby submit this preliminary objection (the “Preliminary Objection”) to the 

Verified Petition under Chapter 15 for Recognition of a Foreign Main Proceeding [Docket No. 

3] (the “Verified Petition”) and, in support thereof, respectfully state as follows: 

PRELIMINARY STATEMENT 

 The Special Liquidators request that this United States Court sanction the Irish 

government’s inappropriate taking of assets that would otherwise be available for distribution to 

creditors in a normal liquidation process under Irish law pursuant to a sui generis statute that 

deprives creditors of any meaningful judicial oversight, due process, or factual transparency.  

The process by which IBRC currently is being liquidated in Ireland (the “Irish Process”) does not 

qualify as a “foreign main proceeding” and thus does not meet the requirements for recognition 

by this Court under chapter 15 of the Bankruptcy Code.  The Irish Process is governed by the 
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Irish Bank Resolution Corporation Act of 2013 (the “Bank Resolution Act”)—a statute that 

applies only to IBRC, passed without advance warning to the public, which cut short an orderly, 

ongoing wind down process for IBRC expected to occur over a period of 10 years in favor of an 

immediate fire sale of assets.   The Bank Resolution Act also stripped away most of the 

protections typically available to creditors under the Irish liquidation law of general application, 

and enabled the Irish State to obtain first priority to IBRC’s billions of Euros in assets.   The 

Noteholders hereby object, on a preliminary basis, to the Verified Petition on various grounds,1 

including, among others, (1) that the Irish Process is not a “foreign proceeding,” (2) that 

recognition of that process is manifestly contrary to United States public policy, and (3) that, 

upon information and belief, IBRC does not qualify as a debtor in chapter 15 pursuant to section 

109(b) of the Bankruptcy Code.   

The request for recognition of the Irish Process under chapter 15 of the Bankruptcy Code 

raises many complex issues of fact and legal questions of first impression.  The Noteholders are 

objecting on a preliminary basis only because the Noteholders need time to take limited factual 

discovery on the relevant disputed issues of fact to prepare their final objections.  Such discovery 

would include, among other things, the depositions of witnesses that have submitted affidavits in 

support of the Verified Petition, document discovery regarding dispositions of assets outside the 

ordinary course of business that occurred prior to the commencement of the Irish Process, the 

passage of the Bank Resolution Act and the role of the Finance Minister in IBRC’s liquidation, 

the valuation analyses underlying the disposition of IBRC’s assets, potential conflicts of interest 

that may be hanging over the Irish Process, and garden-variety discovery of the Special 

                                                 
1  Nothing herein shall be construed as a waiver of any arguments in opposition to recognition of the 

Verified Petition.  The Noteholders reserve all rights to raise additional objections after the close of 
discovery.  
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Liquidators’ expert witness on Irish law.  Although the Noteholders and Special Liquidators have 

agreed to treat the hearing scheduled for September 20, 2013 as a status conference, and the 

Special Liquidators have agreed to consensually adjourn the Recognition Hearing for at least two 

weeks, a two-week adjournment does not provide the Noteholders with anywhere close to 

sufficient time to take discovery regarding the complex factual issues involved here to properly 

present their case to the Court.  Thus, if the Noteholders and Special Liquidators cannot agree on 

a discovery and litigation schedule prior to September 20, 2013, the Noteholders reserve all 

rights to seek a further adjournment of the hearing to consider the Verified Petition (the 

“Recognition Hearing”) beyond the two weeks already agreed upon with the Special Liquidators.       

For all the reasons discussed herein, the Noteholders object, on a preliminary basis, to the 

Special Liquidators’ request for recognition of the Irish Process.     

BACKGROUND2 

1.  Following the global financial crisis of 2008, and after an attempted 

recapitalization of Anglo Irish Bank (the issuer of the Notes) by the Irish government, Anglo 

Irish Bank was nationalized in January 2009, and the Finance Minister, on behalf of the Irish 

state, acquired all of its equity interests, along with the accompanying voting rights.   

2.  At the time of the nationalization, the then Finance Minister, in repeated public 

statements, decried an immediate windup of Anglo Irish Bank and a resulting fire sale of assets 

as value-destructive and contrary to sound business practices.  Thus, the Irish Government 

planned to continue Anglo Irish Bank as a going concern—and attempted to do so pursuant to 

several restructuring plans.  

                                                 
2  The “Background” section provides a short, general overview of the relevant facts regarding IBRC 

and the Irish Process as the Noteholders currently understand them.  Discovery is needed to provide 
the Court with further details. 
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3.  In February 2011, all deposits held by Anglo Irish Bank and another distressed 

institution called Irish Nationwide Building Society were transferred to other institutions at the 

direction of the Finance Minister.  In July 2011, also at the direction of the Finance Minister, all 

of the assets of Irish Nationwide Building Society—and most, but not all, of its remaining 

liabilities—were transferred to Anglo Irish Bank.   In October, 2011, Anglo Irish Bank’s name 

was changed to IBRC. 

4.  Beginning in 2008 and continuing through mid-2012, the Irish government, 

through certain state-owned and state-controlled entities, contributed billions of Euros in capital 

to IBRC through various types of transactions—predominantly the issuance of promissory notes 

(obligations of the Irish Government that are equivalent to other Irish government bonds).  The 

Central Bank of Ireland also provided various credit facilities.  

5.  In October 2010, IBRC ceased attempting to generate new business and began 

operating as a going concern pursuant to a restructuring plan that called for an orderly wind-

down over a period of approximately 10 years.  That wind-down was intended to allow IBRC to 

maximize the value of its assets, and thus provide recoveries to both governmental and non-

governmental creditors.   

6.       In October 2012, the Central Bank of Ireland took a floating charge over all 

unencumbered assets on IBRC’s balance sheet to secure antecedent debt under the various 

facilities it provided beginning in 2008. 

7.  By early February 2013, IBRC was operating pursuant to the 10-year wind-down 

plan under the supervision of its Board of Directors.  The last-filed accounts (June 2012) showed 

equity of €2.7 billion.  And a December 2012 report by the International Monetary Fund noted 

that IBRC management stated the 10-year wind-down was likely to involve smaller losses than 
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expected at the time of the recapitalization of the bank. 

8.  On February 6, 2013, without warning to the directors or the general public, the 

Finance Minister removed all of the directors of IBRC pursuant to his powers as sole shareholder 

of IBRC, and under the Anglo Irish Bank Act.  At the time, the directors were still causing 

periodic reports to be filed as required under the Companies Acts. 

9.  Then, in the early hours of February 7, 2013, the Irish Parliament passed the Bank 

Resolution Act.  The Bank Resolution Act applies only to the liquidation of IBRC, and was 

passed even though the Companies Acts provided a statutory regime of general application that 

would ordinarily be employed in the case of a liquidation of an Irish bank.3 

10.  According to one member of Irish Parliament, he was given a mere two hours and 

fifteen minutes to read the proposed Act and vote.  See As It Happened: Dáil Approves Bill to 

Liquidate IBRC, available at http://www.thejournal.ie/live-dail-debate-ibrc-anglo-liquidation-

785669-Feb2013/.   

11.  The preamble of the Bank Resolution Act, as well as Paragraph 3 thereof, makes 

clear that the statute’s purpose is to end the Irish government’s exposure to IBRC, allow the 

government to recover the capital it and its owned and controlled entities contributed, and restore 

the Irish government’s ability to access international debt markets.  The maximization of value 

for non-governmental creditors is not a stated purpose; nor is the protection of unsecured 

creditors other than the Irish State.  The Bank Resolution Act provides a deliberate mechanism 

by which the Irish State is, in effect, preferred over all other creditors of IBRC in a manner 

which precludes an effective avenue for challenge or proper assessment of the value of the assets 

of IBRC immediately prior to the commencement of the special liquidation.   The preamble 

                                                 
3  Banks in Ireland are limited liability companies subject to the same insolvency laws as any other 

limited liability company. 
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acknowledges that in the achievement of the winding-up of IBRC, “the common good may 

require permanent or temporary interference with the rights, including property rights, of 

persons.” 

12.  The Bank Resolution Act provides for the liquidation of IBRC by Special 

Liquidators appointed by the Finance Minister, who holds all of the equity interests of IBRC 

(and the accompanying voting rights) on behalf of the Irish government.  The Special 

Liquidators “must comply with any instructions issued by the Finance minister with respect to 

how the winding up of IBRC is to proceed,” see Declaration of Mark Traynor in Support of 

Verified Petition under Chapter 15 for Recognition of a Foreign Proceeding [Docket No. 15] (the 

“Traynor Declaration”) at ¶ 19 (emphasis added), and are subject to removal by the Finance 

Minister “for any reason.”  Bank Resolution Act, ¶ 7(5).  In practice, the Bank Resolution Act 

has allowed the Irish state to transfer the key assets of IBRC to other government-controlled 

entities at unreasonably low valuations, to the detriment of creditors. 

13.  Within two weeks of the commencement of the Irish Process, a special purpose 

subsidiary of the National Asset Management Agency (“NAMA”) acquired certain IBRC debt, 

and the floating charge securing that debt, from the Central Bank of Ireland.  That transfer 

occurred pursuant to directions from the Finance Minister to NAMA. 

14.  To make matters worse, the Bank Resolution Act strips away from creditors most 

of the protections available under the Companies Acts.  Among the most glaring of these 

stripped-away protections are the ability of any party—including the Special Liquidators—to 

bring actions to avoid fraudulent or preferential transfers, the supervision of the process by an 

Irish court, and any meaningful judicial review of the acts of the Special Liquidators. 

15.  Although the Bank Resolution Act requires the Special Liquidators to report to 
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the Finance Minister, it does not require them to regularly report to creditors.  And in fact, it has 

been virtually impossible for creditors to obtain the most basic information.  Pursuant to 

instructions from the Finance Minister, IBRC’s remaining assets are to be valued by independent 

persons and auctioned, and if no bid matches the valuation price, the assets will be sold to 

NAMA at the valuation price.  See Traynor Declaration at ¶ 21.  Beyond that very general 

description of the asset sale process, no information regarding that process has been made 

public—even to members of the Irish Parliament.   

16.  Under the initial instructions, all assets of IBRC were to be disposed of in six 

months.  In July 2013, the Finance Minister extended this deadline to one year.  Even with the 

extension, a year is a very short time period to dispose of billions of Euros worth of assets and is 

likely to cause IBRC to obtain less than reasonably equivalent value for such assets. 

17.  On August 26, 2013, nearly seven months after the commencement of the Irish 

Process, the Special Liquidators filed the Verified Petition. 

18.  Counsel to the Noteholders discussed the possibility of a consensual adjournment 

of the Recognition Hearing and extension of the deadline to object to the Verified Petition with 

counsel to the Special Liquidators on September 7, 9, 10, 11, and 12, 2013.  Following such 

discussions, counsel to the Special Liquidators agreed to treat the hearing scheduled for 

September 20, 2013 as a status conference, and to adjourn the Recognition Hearing for at least 

two weeks—during which time the parties will discuss the potential for an agreed discovery 

schedule.  As of the time of this filing, however, the Noteholders and Special Liquidators have 

not yet agreed to such a schedule.              

JURISDICTION AND VENUE 

19.  This Court has jurisdiction to consider and determine this matter pursuant to 
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28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

ARGUMENT 

20.  Due to the complexity of the factual issues regarding the liquidation of IBRC, the 

Noteholders do not have anywhere close to adequate time prior to the currently-scheduled 

Recognition Hearing to take necessary discovery and prepare objections and evidence, and 

therefore are objecting on a preliminary basis only and reserve the right to augment their 

objection after discovery is complete.  Given that the Irish Process is a liquidation, it is likely 

that the question of whether the Irish Process should be recognized as a foreign main proceeding 

will be the most important question of the case, because the Special Liquidators will not be 

seeking enforcement of a foreign plan of reorganization.  IBRC will suffer no prejudice if the 

Recognition Hearing does not go forward on October 4, 2013.  The Special Liquidators waited 

nearly seven months from the commencement of IBRC’s liquidation to come to this Court 

seeking relief, and although they had the ability to do so, did not seek provisional relief (such as 

a temporary stay) pursuant to section 1519 at the time of the filing of the Verified Petition.   

21.  Although the Noteholders need more time to take discovery to test the foreign 

representatives’ assertions and prepare their case in order to present the Court with a full record, 

the facts currently known indicate that the Irish Process—which is being run pursuant to the sui 

generis Bank Resolution Act at the complete discretion of the Finance Minister for the benefit of 

the Irish state at the expense of creditors—does not meet the requirements for recognition under 

chapter 15 of the Bankruptcy Code.  Accordingly, the foreign representatives cannot meet their 

burden to establish that the Irish Process is a “foreign proceeding” within the meaning of section 

101(23) of the Bankruptcy Code.  Recognition under section 1517 of the Bankruptcy Code “is 
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not a rubber stamp exercise.”   In re Ashapura Menachem Ltd., 480 B.R. 129, 135-36 (S.D.N.Y. 

2012); see also In re Gold & Honey, Ltd., 410 B.R. 357, 366 (Bankr. E.D.N.Y. 2009) (“Although 

Sections 1515 and 1516 are designed to make recognition as simple and expedient as possible, 

the court may consider proof on any element.”).  “As a threshold matter, the appointed foreign 

representative of a foreign debtor seeking recognition must establish that the proceeding is a 

‘foreign proceeding’ under the meaning of section 101(23).  The foreign representative thus 

carries the burden of proving each of seven criteria.”  In re Ashapura Menachem Ltd., 480 B.R. 

at 135-36.  “Failure to meet the burden of proof on any one of the definitional elements requires 

denial of the petition.”  Id.   

22.  The Irish Process is not a “foreign proceeding” as that term is defined in section 

101(23) of the Bankruptcy Code.  See 11 U.S.C. § 101(23).  Courts that have parsed that section 

have broken the requirements into seven separate elements.  The process for which recognition is 

sought must be: 

(i) a proceeding; 

(ii) that is either judicial or administrative; 

(iii) that is collective in nature; 

(iv) that is in a foreign country; 

(v) that is authorized or conducted under a law related to insolvency or the 
adjustment of debts; 
 

(vi) in which the assets and affairs of the debtor are subject to control or supervision 
by a foreign court; 
 

(vii) for the purpose of reorganization or liquidation. 
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See In re Betcorp Ltd., 400 B.R. 266, 277 (Bankr. D. Nev. 2009).  At a minimum, the Irish 

Process is not a “proceeding,” is not “collective in nature,” and does not subject the assets and 

affairs of the debtor to “control or supervision by a foreign court.”   

23.  The Special Liquidators cannot establish that the Irish Process is subject to the 

supervision or control of a “foreign court.”  As is clear on its face, the Bank Resolution Act 

deprived creditors of the supervision of the Irish judiciary over the liquidation process that would 

normally be afforded them under the Companies Acts.  Although the term “foreign court” is 

defined to include both judicial bodies and “other authorit[ies] competent to control and 

supervise a foreign proceeding,” 11 U.S.C. § 1502(3), there is no “authority” controlling or 

supervising the Irish Process within the meaning of section 1502(3).  Moreover, in the Irish 

Process, creditors have no meaningful opportunity to go to a judicial or administrative person or 

body to bring objections and attempt to enforce their rights.   

24.   At the Recognition Hearing, the Noteholders intend to present evidence and 

expert testimony regarding Irish law and the extent of deprivation of the oversight of any judicial 

or other competent body under the Bank Resolution Act.  The Noteholders, however, need 

additional time to take discovery and prepare a record in this regard. 

25.  The Special Liquidators also cannot establish that the Irish Process is a 

“proceeding.”  In Betcorp, the court found that the essence of a “proceeding” is “acts and 

formalities set down in law so that courts, merchants and creditors can know them in advance, 

and apply them evenly in practice.”  Id. at 278 (emphasis added).  The Noteholders intend to 

demonstrate that not even certain members of Parliament—much less the public and IBRC’s 

creditors—were aware of the proposal to pass the Bank Resolution Act prior to February 6, 

2013.  The precipitous enactment of a statute that departs substantially from the normal process 
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that would apply under the Companies Acts, and the Finance Minister’s unfettered discretion 

with respect to the liquidation, makes it impossible for creditors to know in advance—and in 

some cases, even after the fact—how the Irish Process will play out.   

26.   The Noteholders intend to present the Court with facts showing that no creditor of 

IBRC did know—or indeed, could have known—in advance that they would be subject to the 

Bank Resolution Act and deprived of many of the most important rights afforded to creditors 

under Irish liquidation law.   To do so, the Noteholders need sufficient time to take discovery 

from IBRC and present their own witnesses regarding the history of the Irish banking crisis, the 

passage of the Bank Resolution Act, and the running of the Irish Process to date. 

27.  Further, the Special Liquidators cannot establish the requirement that the Irish 

Process be “collective in nature.”  For a process to be considered “collective,” it must be 

“instituted for the benefit of creditors generally rather than for a single creditor or class of 

creditors.”  In re British Am. Ins. Co., 425 B.R. 884, 902 (Bankr. S.D. Fla. 2010).  The Bank 

Resolution Act pays lip service to distributing assets to creditors in accordance with established 

priorities, but the process is being run for the sole benefit of the Irish government, consistent 

with the Bank Resolution Act’s stated purposes, and has permitted the Irish state to be preferred 

over other unsecured creditors of IBRC.4   

28.  At the Recognition Hearing, the Noteholders will present facts showing that the 

Irish government took deliberate and inappropriate actions to abrogate a process under the 10-

year wind-down plan that had been benefitting “creditors generally” to institute the Irish 

Process—which avowedly benefits a single class of creditors, namely Irish government-

                                                 
4  The Noteholders believe that the assets of IBRC have been grossly undervalued, including a 

promissory note issued by the Irish government to IBRC, which the Noteholders intend to show was 
undervalued by approximately €9.1 billion.  This asset has already been transferred from the estate, 
and thus will not be auctioned under the Irish Process. 
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controlled entities.   To make the necessary showing, the Noteholders again need time to take 

discovery and procure and prepare witnesses regarding the history of the Bank Resolution Act 

and how the Irish Process has progressed, including the process for valuing and selling assets. 

29.  Moreover, recognition of the Irish Process is manifestly contrary to United States 

public policy under section 1506 of the Bankruptcy Code.  Among other things, the Bank 

Resolution Act, a statute with ex post facto effect, has created a process riddled with conflicts of 

interest by which creditors are denied due process to allow assets to be transferred to 

government-controlled entities at depressed valuations to their detriment.  The lack of recourse to 

a court or competent body for the enforcement of rights is highly offensive to United States 

notions of due process and underscores the fact that the Irish Process is being run by the Irish 

government for the sole benefit of the Irish State.  In fact, the Irish government has received a 

preference in the form of security for antecedent debt, and the Bank Resolution Act abrogates the 

ability of any party to bring an action to avoid such preference.  Moreover, the Bank Resolution 

Act was passed with no notice to creditors.  To make a determination regarding the 1506 public 

policy exception, the Court must have before it a factual record establishing the workings of the 

Irish Process, and the Noteholders need adequate time to prepare that record.  

30.  In addition to the above, the Noteholders believe that IBRC may not be eligible to 

be a debtor pursuant to section 1501(c) of the Bankruptcy Code.  That section incorporates 

section 109(b) into the Bankruptcy Code, which excludes “a foreign bank, savings bank, 

cooperative bank, savings and loan association, building and loan association, or credit union 

that has a branch or agency … in the United States” from eligibility to be a debtor.  The 

submissions in support of the Verified Petition provide two short paragraphs regarding IBRC’s 

activities in the United States, and thus the Noteholders do not have enough information to assess 
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whether IBRC is eligible to be a chapter 15 debtor.  Discovery is thus needed to make that 

assessment, and the Noteholders reserve all rights to submit further objections on those and other 

grounds. 

31.  Finally, the Special Liquidators have included in their proposed order granting 

recognition certain relief that they did not even request in their Verified Petition, and to which 

they have made no showing of entitlement.  The Court should not grant recognition of the Irish 

Process, but to the extent it does so over the Noteholders’ objection, the order should provide 

only for the granting of recognition under section 1520 of the Bankruptcy Code, and nothing 

further.   

32.  In particular, Paragraph 8 of the proposed order would have the Court enjoin all 

parties from certain actions, even to the extent they have not been stayed under section 1520(a) 

of the Bankruptcy Code.  For the Special Liquidators to obtain relief that is not granted 

automatically upon recognition pursuant to section 1520, they must request that relief pursuant to 

section 1521 (relief that may be granted upon recognition) or section 1507 (additional 

assistance).  The Special Liquidators make no attempt to show, as they must, that such relief is 

“necessary to effectuate the purpose of [chapter 15] and to protect the assets of the debtor or in 

the interests of creditors” as required by section 1521.  Indeed, even if the Special Liquidators 

had requested that relief, such a request is not in the interests of creditors and should be denied.  

Similarly, the Special Liquidators make no attempt to show that IBRC can meet the test under 

section 1507(b) requiring that any “additional assistance” reasonably assure, among other things:  

(1)   just treatment of all holders of claims against or interests in the debtors’ 
property; 

 
  (2)  protection of claim holders in the United States; 
 

(3) prevention of preferential or fraudulent dispositions of property of the 
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debtor; 
 
(4) distribution of proceeds of the debtor’s property substantially in 

accordance with the order prescribed by [the Bankruptcy Code] 
 
11 U.S.C. § 1507(b). 

33. Nor can the Special Liquidators, in fact, meet any of these factors.  Of particular 

note, the Bank Resolution Act completely abrogates the ability of any party, including the 

Special Liquidators, to bring certain avoidance actions, and the operation of the Bank Resolution 

Act provides for a substantial deviation from the priorities of distribution to creditors under the 

Bankruptcy Code. 

[Remainder of Page Left Intentionally Blank] 
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WHEREFORE, the Noteholders hereby request that the Court deny the Special 

Liquidators’ request for recognition of the Irish Process under section 1517 of the Bankruptcy 

Code. 

Dated: September 16, 2013   YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 Wilmington, Delaware   
     /s/ Robert F. Poppiti, Jr.     

Robert S. Brady (No. 2847) 
Robert F. Poppiti, Jr. (No. 5052) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 571-6600 
Facsimile:  (302) 571-1253 
rbrady@ycst.com 
rpoppiti@ycst.com 
 
- and -  
 
DECHERT LLP 
Allan S. Brilliant 
Dennis H. Hranitzky 
Craig P. Druehl 
Stephen M. Wolpert 
1095 Avenue of the Americas 
New York, New York 10036 
Telephone:  (212) 698-3500 
Facsimile:  (212) 698-3599 
allan.brilliant@dechert.com 

     dennis.hranitzky@dechert.com 
craig.druehl@dechert.com 

     stephen.wolpert@dechert.com 
 
     Attorneys for the Noteholders          
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